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Peter R. Afrasiabi (Bar No. 193336) 
Email: pafrasiabi@onellp.com 
Christopher W. Arledge (Bar No. 200767) 
Email: carledge@onellp.com 
ONE LLP 
4000 MacArthur Boulevard 
East Tower, Suite 500 
Newport Beach, California 92660 
Telephone: (949) 502-2870 
Facsimile: (949) 258-5081 

Oscar M. Orozco-Botello (Bar No. 313104) 
Email: oobotello@onellp.com 
ONE LLP 
9301 Wilshire Boulevard 
Penthouse Suite 
Beverly Hills, CA 90210 
Telephone: (310) 866-5157 
Facsnnile: (310) 943-2085 

Attorneys for Plaintiff, 
DK HOLDINGS d/b/a DOTCOM HOST 

[F n [L, @ 
SUPERIOR COURT OF CALIFORNIA 

COUNTY Of RIVE.ftSIDE 

JUL 0.3 2019 

B. Shelton 

SUPERIOR COURT OF THE ST ATE OF CALIFORNIA 

COUNTY OF RIVERSIDE 

DK HOLDINGS d/b/a DOTCOM HOST. a 
California general partnership, , 

Plaintiff, 

V. 

MIV A CORPORATION, a California 
corporation; MSB ACQUISITION, INC., a 
California corporation; MIV A, INC. a 
California corporation, and DOES 1-5, 
inclusive, 

Defendants. 

CaseNo. PSC 1904537 
COMPLAINT FOR: 

(I) BREACH OF CONTRACT; 
(2) BREACH OF THE IMPLIED 

COVENANT OF GOOD FAITH 
AND FAIR DEALING 

DEMAND FOR JURY TRIAL 

COMPLAINT 
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3ODLQWLII�'.�+ROGLQJV�G�E�D�GRW&20�KRVW��³GRW&20�KRVW´��IRU�LWV�FDXVH�RI�DFWLRQ�

DJDLQVW�'HIHQGDQWV�0LYD�&RUSRUDWLRQ��06%�$FTXLVLWLRQ��,QF��DQG�WKHLU�VXFFHVVRUV�E\�

FRQWUDFW��LQFOXGLQJ�0LYD��,QF��DQG�'2(6������³0LYD´���DOOHJHV�DV�IROORZV���

,1752'8&7,21�

��� GRW&20�KRVW�LV�D�SDUWQHUVKLS�DQG�ZHEVLWH�KRVWLQJ�FRPSDQ\�EDVHG�LQ�

5LYHUVLGH�&RXQW\���,W�KDV�EHHQ�LQ�EXVLQHVV�IRU�DERXW����\HDUV��DQG�IRU�WKDW�HQWLUH�WLPH��LW�

KDV�SULPDULO\�KRVWHG�ZHEVLWHV�IRU�FXVWRPHUV�WKDW�XVH�WKH�0LYD�0HUFKDQW�6RIWZDUH����

��� 7KH�0LYD�0HUFKDQW�VRIWZDUH�LV�D�VKRSSLQJ�FDUW�VRIWZDUH�WKDW�DOORZV�

FXVWRPHUV�WR��DPRQJ�RWKHU�WKLQJV��DFFHSW�DQG�SURFHVV�RUGHUV�IRU�JRRGV�DQG�VHUYLFHV�RQOLQH��

��� 7KH�0LYD�0HUFKDQW�VRIWZDUH�LV�RZQHG�E\�0LYD��D�&DOLIRUQLD�FRUSRUDWLRQ�

EDVHG�LQ�6DQ�'LHJR��

��� %HIRUH�������0LYD�DQG�GRW&20�KRVW�ZHUH�LQ�D�SURGXFWLYH�DQG�V\PELRWLF�

UHODWLRQVKLS���0LYD¶V�VRIWZDUH�ZDV�XVHIXO�WR�GRW&20�KRVW�DQG�LWV�FXVWRPHUV��0LYD�QHHGHG�

WKLUG�SDUW\�KRVWV�WR�SURPRWH�LWV�VRIWZDUH�DQG�KRVW�ZHEVLWHV�WKDW�XVHG�LW��DQG�ERWK�FRPSDQLHV�

FRXOG�KHOS�JHQHUDWH�EXVLQHVV�IRU�WKH�RWKHU���7KLV�UHODWLRQVKLS�UHVXOWHG�LQ�D�³+267,1*�

3$571(5�',675,%87,21�$*5((0(17´�LQ�������D�WUXH�DQG�FRUUHFW�FRS\�RI�ZKLFK�LV�

DWWDFKHG�KHUHWR�DV�([KLELW����XQGHU�ZKLFK�GRW&20�KRVW�EHFDPH�D�SUHPLHU�KRVWLQJ�SDUWQHU�

RI�0LYD¶V�DQG�WKHUHIRUH�HQWLWOHG�WR�VSHFLDO�SULYLOHJHV��VXFK�DV�IDYRUDEOH�SULFLQJ��DGYHUWLVLQJ�

RQ�0LYD¶V�ZHEVLWH��DQG�VXSSRUW�EHQHILWV��

��� 0LYD�FDPH�WR�EHOLHYH�WKDW�PDUNHW�IRUFHV�PDGH�WKH�RULJLQDO�+267,1*�

3$571(5�',675,%87,21�$*5((0(17�LQFRPSDWLEOH�ZLWK�0LYD¶V�ORQJ�WHUP�VXFFHVV���

0LYD�VWDWHG�WR�WUDQVLWLRQ�IURP�D�VRIWZDUH�FRPSDQ\�WKDW�VHOOV�LWV�VRIWZDUH�SXUVXDQW�WR�D�RQH�

WLPH�IHH�WR�D�6RIWZDUH�DV�D�6HUYLFH��6DD6��HQWHUSULVH��ZKLFK�ZRXOG�LQYROYH��DPRQJ�RWKHU�

WKLQJV��PRQWKO\�OLFHQVH�IHHV�DQG��KRSHIXOO\��RQJRLQJ�SURGXFW�LPSURYHPHQWV���0LYD�ORRNHG�

WR�UHSODFH�WKH�VXEVWDQWLYH�WHUPV�RI�WKH������DJUHHPHQW�ZLWK�D�QHZ�VLWH�RI�ULJKWV�DQG�

UHVSRQVLELOLWLHV�PRUH�FRQVLVWHQW�ZLWK�D�6DD6�EXVLQHVV�PRGHO��DQG�WKHUHIRUH�0LYD�GUDIWHG�

DQG�KDG�WKLUG�SDUW\�KRVWV�OLNH�GRW&20�KRVW�VLJQ�D�QHZ�DJUHHPHQW���0LYD�DQG�GRW&20�
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KRVW�H[HFXWHG�WKHLU�QHZ�DJUHHPHQW��FDOOHG�$''(1'80�72�$*5((0(17��LQ�������D�

WUXH�DQG�FRUUHFW�FRS\�RI�ZKLFK�LV�DWWDFKHG�KHUHWR�DV�([KLELW����

��� 8QGHU�WKH�$''(1'80�72�$*5((0(17��0LYD�JDLQHG�WKH�ULJKW�WR�

FKDUJH�D�PRQWKO\�VXEVFULSWLRQ�UDWH�IRU�LWV�VRIWZDUH���%HFDXVH�WKH�PRQWKO\�VXEVFULSWLRQ�UDWH�

SXW�WKLUG�SDUW\�KRVWV�OLNH�GRW&20�KRVW�LQ�D�WHQXRXV�SRVLWLRQ�±�FKDQJHV�LQ�0LYD¶V�SULFLQJ�

FRXOG�GHWULPHQWDOO\�DIIHFW�GRW&20�KRVW¶V�UHODWLRQVKLSV�ZLWK�LWV�FXVWRPHUV�±�WKH�FRQWUDFW�

KDG�FHUWDLQ�EXLOW�LQ�SURWHFWLRQV�IRU�WKH�WKLUG�SDUW\�KRVWV���)RU�H[DPSOH��0LYD�PXVW�JLYH�

����GD\V¶�QRWLFH�RI�DQ\�SULFH�LQFUHDVH��DQG�0LYD�LV�SUHFOXGHG�IURP�RIIHULQJ�DQ\�RWKHU�

WKLUG�SDUW\�KRVW�ORZHU�SULFHV�WKDQ�LW�RIIHUV�WR�GRW&20�KRVW���7KLV�SURKLELWLRQ�RQ�

GLVFULPLQDWRU\�SULFLQJ�±�ZH�UHIHU�WR�LW�DV�WKH�³PRVW�IDYRUHG�QDWLRQV´�SURYLVLRQ�±�ZDV�DQ�

LPSRUWDQW�SURWHFWLRQ�IRU�WKH�EHQHILW�RI�GRW&20�KRVW�DQG�RWKHU�WKLUG�SDUW\�KRVWV��

��� ,Q�DGGLWLRQ��ZKLOH�WKH�$''(1'80�72�$*5((0(17�DOORZV�ERWK�VLGHV�WR�

WHUPLQDWH��LW�JLYHV�GRW&20�KRVW�VSHFLDO�SURWHFWLRQV�LI�0LYD�FKRRVHV�WR�GR�VR���6SHFLILFDOO\��

LI�0LYD�WHUPLQDWHV�WKH�DJUHHPHQW��GRW&20�KRVW�FDQ�FRQWLQXH�WR�XVH�LQGHILQLWHO\�DQ\�RI�WKH�

OLFHQVHV�WKDW�LW�KDV�LQ�LWV�SRVVHVVLRQ�DW�WKH�WLPH�RI�WKH�WHUPLQDWLRQ�IRU�QR�IHH����GRW&20�

KRVW�ZRXOG�QRW��KRZHYHU��UHFHLYH�FRQWLQXLQJ�VXSSRUW�RU�XSGDWHV�IRU�WKRVH�OLFHQVHV���

��� 2QFH�WKH�$''(1'80�72�$*5((0(17�ZDV�VLJQHG��LW�UDWKHU�WKDQ�WKH�

RULJLQDO������DJUHHPHQW�JRYHUQHG�WKH�SDUWLHV¶�UHODWLRQVKLS���6SHFLILFDOO\��WKH�SDUWLHV¶�

FHDVHG�WR�RSHUDWH�XQGHU�WKH�WHUPV�RI�WKH������DJUHHPHQW�DV�WKDW�DJUHHPHQW�ZDV�GHVLJQHG�

IRU�D�GLIIHUHQW�0LYD�EXVLQHVV�PRGHO��

��� :KDW�GRW&20�KRVW�GLG�QRW�NQRZ�ZKHQ�LW�VLJQHG�WKH�$''(1'80�72�

$*5((0(17�ZDV�WKDW�0LYD�LQWHQGHG�WR�PRYH�LQWR�WKH�KRVWLQJ�VSDFH�LWVHOI���7KLV�PHDQV�

WKDW��RYHU�WLPH��0LYD�EHJDQ�WR�VHH�GRW&20�KRVW�QRW�DV�D�FRPSDQ\�ZLWK�ZKLFK�LW�FRXOG�

PDLQWDLQ�D�V\PELRWLF�UHODWLRQVKLS�EXW�DV�D�FRPSHWLWRU�WKDW�QHHGHG�WR�EH�UHPRYHG�IURP�WKH�

PDUNHWSODFH���0LYD�VWDUWHG�PDNLQJ�WKUHDWV�WR�WKLV�HIIHFW�D�IHZ�\HDUV�DIWHU�WKH�$''(1'80�

72�$*5((0(17�ZDV�VLJQHG��EXW�GRW&20�KRVW�ZDV�DEOH�WR�FRQWLQXH�LWV�EXVLQHVV�

RSHUDWLRQV��

� �
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���� $V�WKH�WHQVLRQ�EXLOW�EHWZHHQ�WKH�SDUWLHV��0LYD�EHJDQ�WR�WDNH�PRUH�GUDVWLF�

HIIRUWV�WR�UHSODFH�GRW&20�KRVW�DQG�WKH�RWKHU�WKLUG�SDUW\�KRVWLQJ�FRPSDQLHV�LQ�WKH�

PDUNHWSODFH��0LYD�DFTXLUHG�RQH�RI�WKH�OHDGLQJ�WKLUG�SDUW\�KRVWV��+RVWDVDXUXV��DQG�PDGH�

+RVWDVDXUXV�D�GLYLVLRQ�RI�0LYD���7KHQ��DURXQG�WKH�EHJLQQLQJ�RI�������0LYD�GUDPDWLFDOO\�

UDLVHG�LWV�SULFHV�IURP�����SHU�PRQWK�WR�DV�PXFK�DV��������SHU�PRQWK�IRU�WKH�VDPH�OLFHQVH�

DQG�EHJDQ�HQJDJLQJ�LQ�RWKHU�QHIDULRXV�FRQGXFW�WR�GHVWUR\�GRW&20�KRVW���0LYD¶V�FRQGXFW�

OHG�WR�D�IHGHUDO�FRXUW�ODZVXLW�E\�GRW&20�KRVW��

���� 2Q�0DUFK����������GRW&20�KRVW�ILOHG�D�ODZVXLW�LQ�IHGHUDO�FRXUW�DJDLQVW�

0LYD�LQ�WKH�6RXWKHUQ�'LVWULFW�RI�&DOLIRUQLD��:KLOH�WKH�FRPSODLQW�KDV�EHHQ�DPHQGHG�

PXOWLSOH�WLPHV��WKH�RSHUDWLYH�SOHDGLQJ�VWDWHV�FDXVHV�RI�DFWLRQ�DJDLQVW�0LYD�IRU������

&RPSXWHU�)UDXG�DQG�$EXVH�DULVLQJ�XQGHU����8�6�&��������������)DOVH�$GYHUWLVLQJ�XQGHU�

���8�6�&��������������&RPSXWHU�'DWD�$FFHVV�DQG�)UDXG�XQGHU�&DO��3HQDO�&RGH�������������

,QWHUIHUHQFH�ZLWK�&RQWUDFWXDO�5HODWLRQV������&DOLIRUQLD�6WDWXWRU\�8QIDLU�&RPSHWLWLRQ������

%UHDFK�RI�&RQWUDFW��DQG�����7UDGH�6HFUHW�0LVDSSURSULDWLRQ��7KH�IHGHUDO�ODZVXLW�LV�VW\OHG�

DK Holdings d/b/a dotCOM Host v. Miva, Inc. et al��&DVH�1R�������FY�������:�$*6���

7KDW�PDWWHU�LV�VWLOO�SHQGLQJ��

���� ,Q�WKH�IHGHUDO�ODZVXLW��GRW&20�KRVW�DOOHJHG�WKDW�0LYD¶V�RZQ�SULFLQJ�IRU�

KRVWLQJ�VHUYLFHV�WKURXJK�+RVWDVDXUXV�EUHDFKHG�WKH�SDUWLHV¶�³PRVW�IDYRUHG�QDWLRQV´�

SURYLVLRQ���7KH�IHGHUDO�FRXUW�GLVDJUHHG��FRQFOXGLQJ�WKDW�WKH�SURYLVLRQ�FRXOG�RQO\�DSSO\�WR�

WKLUG�SDUW\�KRVWV��QRW�KRVWLQJ�FRPSDQLHV�WKDW�0LYD�KDG�DFTXLUHG�DQG�LQFRUSRUDWHG�LQWR�LWV�

RZQ�EXVLQHVV���%XW�WKH�FRXUW¶V�UXOLQJ�RQ�VXPPDU\�MXGJPHQW�GLG�HVWDEOLVK�WKDW�GRW&20�

KRVW�ULJKWO\�LQWHUSUHWHG�WKH�FRQWUDFW�DV�SUHYHQWLQJ�ORZHU�SULFHV�WR�RWKHU�WKLUG�SDUW\�KRVWV�

WKDQ�DUH�FKDUJHG�WR�GRW&20�KRVW���0LYD¶V�&(2�DJUHHG�ZLWK�WKLV�FRQVWUXFWLRQ�RI�WKH�

SURYLVLRQ�LQ�KLV�GHSRVLWLRQ�WHVWLPRQ\�DV�ZHOO��

���� ,Q������±�WZR�\HDUV�DIWHU�WKH�IHGHUDO�FRXUW�ILOLQJ�DQG�DIWHU�WKH�GHDGOLQH�IRU�

DPHQGLQJ�SOHDGLQJV�LQ�WKH�IHGHUDO�FRXUW�DFWLRQ�±�0LYD�SURGXFHG�GRFXPHQWV�VKRZLQJ�WKDW�LW�

KDG�HQWHUHG�LQWR�ZULWWHQ�DJUHHPHQWV�ZLWK�RWKHU�WKLUG�SDUW\�KRVWLQJ�FRPSDQLHV�ZKHUHE\�

WKRVH�FRPSDQLHV�UHFHLYHG�GUDPDWLFDOO\�ORZHU�SULFHV�WKDQ�WKH�SULFHV�EHLQJ�RIIHUHG�WR�
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GRW&20�KRVW���,Q�VRPH�FDVHV��GRW&20�KRVW�ZDV�EHLQJ�FKDUJHG�DV�PXFK�DV��������SHU�

PRQWK�IRU�D�OLFHQVH�WKDW�ZDV�EHLQJ�RIIHUHG�WR�RWKHU�WKLUG�SDUW\�KRVWV�IRU�����RU�����SHU�

PRQWK���GRW&20�KRVW�VRXJKW�OHDYH�WR�DPHQG�LWV�SOHDGLQJ�WR�DOOHJH�EUHDFK�RI�FRQWUDFW�LQ�

OLJKW�RI�WKHVH�ILQGLQJV���7KH�IHGHUDO�FRXUW�GHQLHG�GRW&20�KRVW¶V�OHDYH�WR�DPHQG��DQG�

WKHUHIRUH�WKLV�FOHDU�EUHDFK�RI�WKH�$''(1'80�72�$*5((0(17�KDV�QRW�EHHQ�UHVROYHG�

RQ�WKH�PHULWV�LQ�WKH�IHGHUDO�FDVH�DQG�ZLOO�QRW�EH��

���� ,Q�DGGLWLRQ��0LYD�FRQWLQXHG�WR�HQJDJH�LQ�RWKHU�DFWV�LQFRQVLVWHQW�ZLWK�WKH�

SDUWLHV¶�DJUHHPHQW�DIWHU�WKH�IHGHUDO�ODZVXLW�ZDV�ILOHG���,Q�HDUO\������0LYD�DJDLQ�UDLVHG�LWV�

SULFHV�LQ�GUDPDWLF�IDVKLRQ���)RU�VRPH�RI�GRW&20�KRVW¶V�FXVWRPHUV��0LYD¶V�PRQWKO\�

OLFHQVH�IHH�ZRXOG�QRZ�EH�PRUH�WKDQ���������SHU�PRQWK��7KH�OLFHQVH�DYDLODEOH�IRU��������

SHU�PRQWK�KDV�QRZ�LQFUHDVHG�WR���������SHU�PRQWK��6XFK�UHPDUNDEOH�SULFH�LQFUHDVHV�ZHUH�

QRZKHUH�FRQWHPSODWHG�E\�WKH�SDUWLHV�ZKHQ�WKH\�VLJQHG�WKH�$''(1'80�72�

$*5((0(17��ZKLFK�VKRZV�PRQWKO\�OLFHQVH�IHHV�RI�EHWZHHQ����DQG����SHU�PRQWK���0LYD�

KDV�FKDQJHG�LWV�PRQWKO\�OLFHQVH�IHHV�IURP�WKH�SULFH�RI�D�%LJ�0DF�WR�WKH�SULFH�RI�D�FDU���$QG�

0LYD�IDLOV�HYHQ�WR�FKDUJH�WKRVH�SULFHV�WR�LWV�RZQ�FXVWRPHUV��ZKR�URXWLQHO\�UHFHLYH�

GUDPDWLFDOO\�GLVFRXQWHG�SULFLQJ���2QH�SULPDU\�SXUSRVH�RI�WKH�SULFH�LQFUHDVH�LV�WR�GULYH�

GRW&20�KRVW�DQG�RWKHU�WKLUG�SDUW\�KRVWV�RXW�RI�EXVLQHVV�VR�0LYD�FDQ�WDNH�RYHU�WKHLU�

FXVWRPHUV���7R�WKDW�HQG��0LYD�KDV�DOVR��IRU�H[DPSOH��UHIXVHG�WR�SURYLGH�WHVW�OLFHQVHV�WR�

GRW&20�KRVW��ZKLFK�DUH�QHFHVVDU\�WR�WURXEOHVKRRW�IRU�FXVWRPHUV�ZKHQ�SUREOHPV�DULVH��KDV�

EHHQ�LQWHQWLRQDOO\�VORZ�WR�UHVSRQG�WR�VHUYLFH�UHTXHVWV�GHVSLWH�D�SURYLVLRQ�UHTXLULQJ�0LYD�WR�

UHVSRQG�WR�VXSSRUW�UHTXHVWV�ZLWKLQ�DQ�KRXU�GXULQJ�UHJXODU�EXVLQHVV�KRXUV��KDV�XVHG�DQ\�

FRQWDFW�ZLWK�GRW&20�KRVW¶V�FOLHQWV�±�LQFOXGLQJ�IRU�VHUYLFH�UHTXHVWV�±�WR�WHOO�GRW&20�

KRVW¶V�FXVWRPHUV�WKDW�WKH\�ZLOO�JHW�EHWWHU�SULFLQJ�DQG�EHWWHU�VHUYLFH�LI�WKH\�OHDYH�GRW&20�

KRVW�DQG�MRLQ�0LYD��UHIXVHG�WR�DGMXVW�OLFHQVH�SULFHV�WR�FRUUHFW�DGYHUWLVHG�OHYHOV��SULFLQJ�

EUDFNHWV��ZKHQ�QRWLILHG�RI�WKHLU�LQFRUUHFW�FDOFXODWLRQV�E\�GRW&20�KRVW�RU�FOLHQWV�GLUHFWO\��

EXW�RIIHUHG�HLWKHU�FRUUHFW�RU�YDVWO\�GLVFRXQWHG�SULFLQJ�WR�WKRVH�YHU\�FOLHQWV�±�RQO\�LI�WKH\�

DJUHHG�WR�VZLWFK�WR�0LYD�IRU�KRVWLQJ�VHUYLFHV��UHPRYHG�GRW&20�KRVW�UHIHUHQFHV�IURP�

0LYD�RQOLQH�SXEOLF�IRUXPV�VR�WKDW�FOLHQWV�UHDGLQJ�SRVWV�ZRXOG�QRW�EH�DZDUH�WKHUH�LV�DQ�



�

� �� �
&203/$,17�

�

�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

DOWHUQDWLYH�WR�0LYD¶V�RZQ�LQ�KRXVH�KRVWLQJ��DQG�IDLOHG�WR�FRQIRUP�WR�WKH�DJUHHG�XSRQ�

ELOOLQJ�SUDFWLFHV�ZKLFK�UHTXLUH��DPRQJ�RWKHU�WKLQJV��WKDW�0LYD�SURYLGH�GRW&20�KRVW�ZLWK�D�

OLVW�RI�DFWLYH�OLFHQVHV�IRU�GRW&20�KRVW�WR�UHYLHZ�RQ�D�PRQWKO\�EDVLV��GRW&20�KRVW�FDQ�

WKHQ�FRQILUP�WKRVH�WKDW�DUH�VWLOO�DFWLYH��XSRQ�ZKLFK�WLPH�0LYD�SURYLGHV�DQ�LQYRLFH�DQG�

GRW&20�KRVW�KDV�XS�WR����GD\V�WR�SD\�LW���0LYD��LQVWHDG��GHPDQGV�WKDW�GRW&20�KRVW�SD\�

YLD�FUHGLW�FDUG�RQ�WKH�ILUVW�RI�WKH�PRQWK�DQG�0LYD�JHQHUDOO\�UHIXVHV�WR�UHIXQG�GRW&20�KRVW�

LI�LW�KDV�EHHQ�ELOOHG�LQFRUUHFWO\�±�DOO�WR�DSSO\�DGGLWLRQDO�SUHVVXUH�WR�GRW&20�KRVW���

*HQHUDOO\�VSHDNLQJ��0LYD�KDV�WDNHQ�DQ\�VWHSV�DW�LWV�GLVSRVDO�WR�UHPRYH�GRW&20�KRVW�IURP�

WKH�PDUNHWSODFH�DQG�EHFRPH�WKH�VROH�KRVW�RI�0LYD�VRIWZDUH�XVLQJ�ZHEVLWHV���

���� $OO�RI�WKLV�LV�LQFRQVLVWHQW�ZLWK�WKH�SXUSRVH�RI�WKH�$''(1'80�72�

$*5((0(17���7KH�$''(1'80�72�$*5((0(17�ZDV�GHVLJQHG�WR�SHUPLW�GRW&20�

KRVW�WR�FRQWLQXH�WR�KRVW�ZHEVLWHV�WKDW�XVH�WKH�0LYD�0HUFKDQW�VRIWZDUH��WKDW�ZDV��LQ�IDFW��WKH�

SULPDU\�EHQHILW�RI�VLJQLQJ�WKH�DJUHHPHQW�IURP�GRW&20�KRVW¶V�SHUVSHFWLYH��:KHQ�KH�

LQIRUPHG�GRW&20�KRVW�WKDW�0LYD�ZRXOG�RIIHU�KRVWLQJ��5LFN�:LOVRQ��WKHQ�0LYD¶V�(93��

QRZ�&(2��VDLG�LW�ZDV�0LYD¶V�³VSHFLILF�GHVLUH�������WR�QRW�QHJDWLYHO\�LPSDFW�>GRW&20�

KRVW¶V@�EXVLQHVV�DQG�JURZ�WKH�ZKROH�SLH�´�,I�0LYD�ZDQWHG�WR�HQG�WKLV�UHODWLRQVKLS��LW�LV�

VXSSRVHG�WR�WHUPLQDWH�WKH�$''(1'80�72�$*5((0(17�SXUVXDQW�WR�SDUDJUDSK�����RI�

WKDW�DJUHHPHQW���%XW�0LYD�KDV�QRW�GRQH�VR�EHFDXVH�0LYD�GLG�QRW�ZDQW�WR�JUDQW�SHUSHWXDO�

OLFHQVHV�WR�WKH�WKLUG�SDUW\�KRVWV�DQG�GLGQ¶W�ZDQW�WR�ORVH�UHYHQXH�IURP�UHFXUULQJ�PRQWKO\�

OLFHQVH�IHHV�RYHUQLJKW��WKHUHE\�DIIHFWLQJ�WKHLU�RZQ�UHYHQXH�DQG�ERWWRP�OLQH����

���� 7KXV��0LYD¶V�FRQGXFW�LV�HIIHFWLYHO\�D�QRQ�DXWKRUL]HG�WHUPLQDWLRQ�RI�WKH�

OLFHQVH�DJUHHPHQW���7KLUG�SDUW\�KRVWV�OLNH�GRW&20�KRVW�FDQQRW�SRVVLEO\�FRQWLQXH�WR�

IXQFWLRQ�DV�HQYLVLRQHG�E\�WKH�$''(1'80�72�$*5((0(17�LQ�OLJKW�RI�0LYD¶V�DFWLRQV��

EXW�0LYD�KDV�UHIXVHG�VLPSO\�WR�WHUPLQDWH�WKH�$''(1'80�72�$*5((0(17�EHFDXVH�LW�

GRHV�QRW�ZDQW�WR�JUDQW�WKH�UHTXLUHG�WHUPLQDWLRQ�EHQHILWV�WR�FRPSDQLHV�OLNH�GRW&20�KRVW��

���� $V�D�UHVXOW��0LYD�KDV�UHFHLYHG�KXQGUHGV�RI�WKRXVDQGV�RI�GROODUV�LQ�OLFHQVH�

IHHV�WKDW�LW�VKRXOG�QRW�KDYH�UHFHLYHG�IURP�GRW&20�KRVW�KDG�0LYD�WHUPLQDWHG�ODZIXOO\�

UDWKHU�WKDQ�LQWHQWLRQDOO\�GHQLHG�GRW&20�KRVW�LWV�EHQHILWV�XQGHU�WKH�SDUWLHV¶�FRQWUDFW�WR�
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HIIHFWXDWH�D�VLOHQW�WHUPLQDWLRQ���,Q�DGGLWLRQ��GRW&20�KRVW�KDV�EHHQ�GHQLHG�KXQGUHGV�RI�

SHUSHWXDO�0LYD�0HUFKDQW�OLFHQVHV�WKDW�LW�VKRXOG�SRVVHVV�KDG�0LYD�HQJDJHG�LQ�D�SURSHU�

WHUPLQDWLRQ���$QG�GRW&20�KRVW�KDV�ORVW�PDQ\�GR]HQV�RI�FOLHQWV�DQG�PDQ\�KXQGUHGV�RI�

WKRXVDQGV�RI�GROODUV�DV�D�UHVXOW�RI�0LYD¶V�LPSURSHU�FRQGXFW��

���� 1RQH�RI�WKHVH�FODLPV�DQG�QRQH�RI�WKH�UHPHGLHV�IRU�WKHVH�FODLPV�LV�FXUUHQWO\�

EHIRUH�WKH�IHGHUDO�FRXUW���1RU�ZLOO�WKH\�EH���GRW&20�KRVW�ZDV�GHQLHG�WKH�ULJKW�WR�DPHQG�

DQG�DGG�D�EUHDFK�RI�FRQWUDFW�FODLP�UHODWHG�WR�0LYD¶V�SULFH�GLVFULPLQDWRU\�DJUHHPHQWV�ZLWK�

RWKHU�WKLUG�SDUW\�KRVWV�EHFDXVH�WKH�UHTXHVW�FDPH�DIWHU�WKH�GHDGOLQH�IRU�DPHQGLQJ�SOHDGLQJV�

LQ�WKH�IHGHUDO�FRXUW���$V�WR�WKLV�DQG�WKH�RWKHU�FODLPV�FRQWDLQHG�KHUHLQ��GRW&20�KRVW�ZLOO�

VLPSO\�FKRRVH�WR�EULQJ�WKH�FODLPV�LQ�WKLV�&RXUW���&ODLPV�WKDW�DULVH�DIWHU�WKH�ILOLQJ�RI�D�

IHGHUDO�FODLP�FDQ�IUHHO\�EH�DVVHUWHG�LQ�D�QHZ�DFWLRQ���%HFDXVH�WKHUH�LV�QR�IHGHUDO�

MXULVGLFWLRQ�IRU�WKHVH�SXUHO\�VWDWH�ODZ�FODLPV��GRW&20�KRVW�KDV�HOHFWHG�WR�EULQJ�VXFK�

FODLPV�LQ�WKH�6XSHULRU�&RXUW�IRU�WKH�FRXQW\�LQ�ZKLFK�LW�UHVLGHV������

),567�&$86(�2)�$&7,21�

�%UHDFK�RI�&RQWUDFW��

�$JDLQVW�DOO�'HIHQGDQWV��

���� GRW&20�KRVW�UHDOOHJHV�DQG�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�VHW�IRUWK�

LQ�WKH�SUHFHGLQJ�SDUDJUDSKV��DV�WKRXJK�IXOO\�VHW�IRUWK�KHUHLQ���

���� GRW&20�KRVW�DQG�0LYD�HQWHUHG�LQWR�WKH�$''(1'80�72�$*5((0(17���

���� 0LYD�EUHDFKHG�WKH�$''(1'80�72�$*5((0(17�E\��DPRQJ�RWKHU�

WKLQJV��H[WHQGLQJ�ORZHU�SULFHV�WR�WKLUG�SDUW\�KRVWV�ZLWKRXW�H[WHQGLQJ�WKH�VDPH�SULFLQJ�WR�

GRW&20�KRVW��WR�WKH�GHWULPHQW�RI�GRW&20�KRVW�DQG�E\�HQJDJLQJ�LQ�WKH�RWKHU�DFWV�

GLVFXVVHG�DERYH��DOO�RI�ZKLFK�ZHUH�GHVLJQHG�WR�GHQ\�GRW&20�KRVW�WKH�DELOLW\�WR�VWD\�LQ�

EXVLQHVV�DQG�EHQHILW�IURP�WKH�SDUWLHV¶�DJUHHPHQW�����

���� 6LPSO\�SXW��0LYD�EUHDFKHG�WKH�$''(1'80�72�$*5((0(17�E\�

GHQ\LQJ�GRW&20�KRVW�DOO�RI�WKH�DQWLFLSDWHG�DQG�LQWHQGHG�EHQHILWV�RI�WKH�SDUWLHV¶�DJUHHPHQW�

LQ�RUGHU�WR�PDNH�WKH�SDUWLHV¶�DUUDQJHPHQW�XQZRUNDEOH�DQG�GULYH�GRW&20�KRVW�IURP�WKH�
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PDUNHW�UDWKHU�WKDQ�SURSHUO\�H[HUFLVLQJ�LWV�WHUPLQDWLRQ�ULJKWV�XQGHU�3DUDJUDSK�����RI�WKH�

DJUHHPHQW��

���� GRW&20�KRVW�SHUIRUPHG�WKH�REOLJDWLRQV�UHTXLUHG�XQGHU�WKH�$''(1'80�

72�$*5((0(17�H[FHSW�IRU�VXFK�REOLJDWLRQV�WKDW�ZHUH�H[FXVHG�E\�0LYD¶V�EUHDFK�RU�

ZDLYHG�E\�0LYD���

���� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�0LYD¶V�FRQGXFW�DV�DOOHJHG�DERYH��

GRW&20�KRVW�KDV�EHHQ�GDPDJHG�LQ�DQ�DPRXQW�WR�EH�SURYHG�DW�WULDO��DQ�DPRXQW�ZHOO�LQ�

H[FHVV�RI�WKH�MXULVGLFWLRQDO�PLQLPXP�RI�WKLV�&RXUW��

6(&21'�&$86(�2)�$&7,21�

�%UHDFK�RI�,PSOLHG�&RYHQDQW�RI�*RRG�)DLWK�DQG�)DLU�'HDOLQJ��

�$JDLQVW�DOO�'HIHQGDQWV��

���� GRW&20�KRVW�UHDOOHJHV�DQG�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�VHW�IRUWK�

LQ�WKH�SUHFHGLQJ�SDUDJUDSKV��DV�WKRXJK�IXOO\�VHW�IRUWK�KHUHLQ���

���� 0LYD�KDV�WDNHQ�VLJQLILFDQW�VWHSV�RYHU�WKH�ODVW�WKUHH�\HDUV�WR�GHQ\�GRW&20�

KRVW�WKH�DQWLFLSDWHG�DQG�LQWHQGHG�EHQHILWV�RI�WKH�$''(1'80�72�$*5((0(17���(YHQ�

ZKHUH�WKH�SDUWLHV¶�FRQWUDFW�JLYHV�0LYD�VRPH�IUHHGRP�WR�RSHUDWH�±�IRU�H[DPSOH��WKH�ULJKW�WR�

LQFUHDVH�SULFHV�ZLWK�SURSHU�QRWLFH�±�0LYD¶V�FRQGXFW�IDOOV�ZHOO�RXWVLGH�RI�DQ\�UHDVRQDEOH�

LQWHUSUHWDWLRQ�RI�WKH�SDUWLHV¶�ULJKWV�DQG�LV�LQWHQGHG�VROHO\�WR�GHQ\�FRQWUDFWXDO�EHQHILWV�WR�

GRW&20�KRVW��GULYH�GRW&20�KRVW�RXW�RI�EXVLQHVV��DQG�DOORZ�0LYD�WR�HIIHFWXDWH�D�

WHUPLQDWLRQ�RI�WKH�DJUHHPHQW�ZLWKRXW�WULJJHULQJ�WKH�WHUPLQDWLRQ�SURYLVLRQ�RI�JLYLQJ�WKH�

ULJKWV�WR�GRW&20�KRVW�WKDW�ZRXOG�FRPH�ZLWK�D�FRQWUDFWXDO�WHUPLQDWLRQ���

���� GRW&20�KRVW�SHUIRUPHG�WKH�REOLJDWLRQV�UHTXLUHG�XQGHU�WKH�$''(1'80�

72�$*5((0(17�H[FHSW�IRU�VXFK�REOLJDWLRQV�WKDW�ZHUH�H[FXVHG�E\�0LYD¶V�EUHDFK�RU�

ZDLYHG�E\�0LYD���

���� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�0LYD¶V�FRQGXFW�DV�DOOHJHG�DERYH��

GRW&20�KRVW�KDV�EHHQ�GDPDJHG�LQ�DQ�DPRXQW�WR�EH�SURYHG�DW�WULDO��DQ�DPRXQW�ZHOO�LQ�

H[FHVV�RI�WKH�MXULVGLFWLRQDO�PLQLPXP�RI�WKLV�&RXUW��
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���� GRW&20�KRVW�UHDOOHJHV�DQG�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�VHW�IRUWK�

LQ�WKH�SUHFHGLQJ�SDUDJUDSKV��DV�WKRXJK�IXOO\�VHW�IRUWK�KHUHLQ���

���� 7KHUH�LV�DQ�H[LVWLQJ�FRQWURYHUV\�EHWZHHQ�WKH�SDUWLHV�UHJDUGLQJ�WKHLU�ULJKWV�

DQG�REOLJDWLRQV�XQGHU�WKH�$''(1'80�72�$*5((0(17���GRW&20�KRVW�FRQWHQGV�WKDW�

0LYD�KDV�EUHDFKHG�WKH�DJUHHPHQW�DQG�WKDW�0LYD¶�EHKDYLRU�ZDV�LQWHQGHG�WR�GHQ\�GRW&20�

KRVW�WKH�DQWLFLSDWHG�DQG�LQWHQGHG�EHQHILWV�RI�WKH�DJUHHPHQW�LQ�RUGHU�WR�HIIHFWXDWH�D�

WHUPLQDWLRQ�RI�WKH�DJUHHPHQW�ZLWKRXW�KDYLQJ�WR�SURYLGH�GRW&20�KRVW�ZLWK�WKH�EHQHILWV�

WKDW�LW�ZRXOG�UHFHLYH�XSRQ�WHUPLQDWLRQ��LQFOXGLQJ�SHUSHWXDO�OLFHQVHV�WR�WKH�0LYD�0HUFKDQW�

VRIWZDUH��

���� GRW&20�WKHUHIRUH�DVNV�WKLV�&RXUW�IRU�D�GHFODUDWLRQ��

D�� 7KDW�0LYD�KDV�EUHDFKHG�WKH�SDUWLHV¶�DJUHHPHQW��

E�� 7KDW�0LYD�KDV�EUHDFKHG�WKH�LPSOLHG�FRYHQDQW�RI�JRRG�IDLWK�DQG�IDLU�

GHDOLQJ�VXFK�WKDW�0LYD�KDV�HIIHFWXDWHG�D�WHUPLQDWLRQ�RXWVLGH�WKH�WHUPV�RI�WKH�SDUWLHV¶�

DJUHHPHQW��

F�� 7KDW�0LYD�PXVW�UHWXUQ�WKH�OLFHQVH�IHHV�UHFHLYHG�DIWHU�WKH�GDWH�RI�LWV�

QRQ�FRQWUDFWXDO�WHUPLQDWLRQ��DQG�

G�� 7KDW�0LYD�KDV�WR�SURYLGH�WR�GRW&20�KRVW�SHUSHWXDO�0LYD�0HUFKDQW�

OLFHQVHV�LQ�WKH�DPRXQW�GRW&20�KRVW�ZDV�XVLQJ�DW�WKH�WLPH�RI�0LYD¶V�QRQ�FRQWUDFWXDO�

WHUPLQDWLRQ���

35$<(5�)25�5(/,()�

� :+(5()25(��3ODLQWLII�GRW&20�KRVW�SUD\V�IRU�UHOLHI�DV�IROORZV��

��� 7KDW�MXGJPHQW�EH�HQWHUHG�LQ�IDYRU�RI�GRW&20�KRVW�DQG�DJDLQVW�'HIHQGDQWV�

IRU�EUHDFK�RI�FRQWUDFW��

��� 7KDW�'HIHQGDQWV�SD\�DFWXDO���FRPSHQVDWRU\�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�

SURYHQ�DW�WULDO��

��� 7KDW�'HIHQGDQWV�EH�UHTXLUHG�WR�DFFRXQW�WR�GRW&20�KRVW�IRU�DQ\�DQG�DOO�

JDLQV��SURILWV�DQG�DGYDQWDJHV�GHULYHG�E\�WKHP��DQG�DOO�GDPDJHV�VXVWDLQHG�E\�GRW&20�KRVW��

E\�UHDVRQ�RI�'HIHQGDQWV¶�DFWV�FRPSODLQHG�RI�KHUHLQ��
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��� 7KDW�'HIHQGDQWV�EH�UHTXLUHG�WR�GLVJRUJH�DOO�JDLQV��SURILWV�DQG�DGYDQWDJHV�

GHULYHG�E\�WKHP��E\�UHDVRQ�RI�'HIHQGDQWV¶�DFWV�FRPSODLQHG�RI�KHUHLQ���

��� 7KDW�0LYD�SURYLGH�SHUSHWXDO�0LYD�0HUFKDQW�OLFHQVHV�WR�GRW&20�KRVW��

��� )RU�FRVWV�RI�VXLW�DQG�DWWRUQH\V¶�IHHV�DV�SHUPLWWHG�E\�ODZ��DQG�

��� )RU�VXFK�RWKHU�DQG�IXUWKHU�UHOLHI�DV�WKH�&RXUW�GHHPV�MXVW�DQG�DSSURSULDWH��

�

'DWHG���-XO\���������� � � 21(�//3��

�

����� � � � � � %\��� � � � � � � �
&KULVWRSKHU�:��$UOHGJH�
3HWHU�5��$IUDVLDEL�
2VFDU�0��2UR]FR�%RWHOOR�
$WWRUQH\V�IRU�3ODLQWLII���
'.�+2/',1*6�G�E�D�'27&20�+267�


